STATE OF MONTANA
BEFORE THE BOARD OF PERSONNEL APPEALS

} Inre ULF Nos. 26-98 ansd 27-98
Amalgamated Transil Union Mo, 381, |
AFL-CI0O, )
)
Complmnant'Drefendant, ) Findings of Fact, Conclusions of
1 Law and Proposed Ordee
Vergug )
)
Board of Trustees, Butie School 3
[¥istrict Mo. 1 ond Jack MeCormick, )
)
DefendantaCompininants. )
)
L. [ntroduction

Hearing officer James Keil concucted o formnl hearing in this maner on
September 2, 1998, in Butte, Montana, under authority of §39-3 1406, MCA, in0 accord
with the Montana Administrative Procedicre Act, Title 2, Chapter 4, Part 6, MCA. The
parties stipulated that Unfuir Lobor Practice (ULP) MNos. 26-98 and 27-98 be combined.
Amalgamated Transit Union, Local No. 381, AFL/CIO (“the union™} is the complainant
i ULF MNo. 26-98 and Butte School Distract § (“the district™) is the complainant in
ULF Mo, 27-98, Matthew Thiel represented the union and Putdck Sullivan represented
the distriict. Witnesses incluced Donald Hinsen, the union's Internotional Vice-President:
Marlens Malyevac, Vice-President of Local 381; Miclsael Dahlem, the union’s former
representativie; Michelene Boysen, union trustee; Kosemane Brock, a distriet trustes; Jack
Richardson, the district’s Business Manager; Robert Brown, attormey with Poore, Roth &
Fobinson; and Jack MeCormick, the disidet’s Pessonnel Director, Documentation
admitted into the record without objection included the union’s exhibits A Qsrough G andd
the district’s exhibits 40533 through 4132: The parties submitied post-henring and reply
briels and submitted the cnse on October 21, 1998,

I1. Tusizes
1. Whether the union vielated §39-31-40202% MCA by:

&, bargaining regressively and unfairly on October 14, 1997, February 2,
1998, and February 19, 1998,

b. beginning a sirike before a fact finder's report was issued, and

¢ umempting to barcain dicectly wath andiviclusl trustees,
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2, Whether the district violated §39-31-401{1) and {5) MCA by

@, making false representations about its agreements with other
bargaining units amd'or the comparalive wages of the invalved employess
versus comparble employees of ather AA school districts,

b. ntiempting to persuads the fact finder to breach an agreement entered
inte by the parties,

. stating that it would not consider the union's Latest proposal until being
infrrmed that an unfair labor practice charge was being prepirad, and

d. threatening to retaliate ngaimst union members if the union did no
aocept its affer.

Amended Prebearing Order, July 6, 1998,
[11, Findings af Fact

|, The unicn is the exclusive bargnining representative for the disties’s school
bus drivers, moenitors and playground monitoss, On July 22, 1997, the union and District
began colleclive bargnining for new agreements for each of the units for the 1997-1008
ond 1998-1999 school years, Don Hansen, Internationn] Vice-President, served s the
union’s chiel negotintor, - Jack MeCormick, Personnel Director, served s the district's
chief negotiator. (Testimony of Hansen ond MeCormick)

. Before bargnining with the union on the threes units, the disidat had already
reached settlement on most other contmets: The “word-on-1he-street”™ wag that it bl
sertled those contracts for a 1% increase in base pay, (Testimony of Hansen)

3. Historically, the union and district bargained on all three units separately on
the same day. On JTuly 22, 1997, McCormick stated the district was bound 1o no mare
than 1% and ke made an initial propesal of ,25% mise in the base pay for the playground
moniters. He offered no raises to the bus drivers or monitors. {Testimony of Hansen and
MoCormick; Exhibits D and 4089, 4090, 4098, 4099 and 4109

4. The union has resisted negetinling on percentages for these three units
because of their low wage rutes and lack of & step-and-lnone pay matrix. They could rely
on raises and longevity increases enly, which could not keep pace with most ather district
emplayees, such us teachers, who enjoyed not only higher salaries but also longevity and
step-nnd-lane increases. The union viewed o 1% raise for all employees regardless of
their job and wage a5 unfiir, {Testimony of Hansen)

5. The union and district mext met on Avgest] 3, 1997, MoCormick initanlly
refused to move off of his previows offer because “the district had no extra money.” He
suggested that the union try to come up with money by finding and identifving another
spurce of funds. Hanrsen asked for the distciet’s st best offer, toowhich MceCormick
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replied it would be no more than 1%, Hansen said he would take the offer buck to the
unbon h'-“_ tald MeCormick he did not think the members would accept. { Testimony of
MeCormnick, Hansen, Malyevac, and Boysea: Exhibils D2 and 4091, 4104 and 41 10}

G. AL no time during the August 13, 1997, bargaining session did Hansen state or
indicate he would recommend to the union memberes that they ogree to the district's offer
or thal he and McCormick had reached a tentative agreement. The panies did not reach
an agreement, tentative or otherwise, on August 13, 1997, (Testimony of Hansen,
MeCormick, Malvevac and Boysea; Exhibit D2)

7. The wnion nnd district next met on October 14, 1997, At that time, Hansen
wlvised McComick that the union members had rejected the August 13 offer,
MeCormick responded that he was under the impression that they had reached a tentagive
ngreemant at the August 15 meeting, He then removed the disirict's offer of 1% ond put
the offer again at 25%, which would apply ngain only to the playground monitors.
(Testimony of Honsen, MeCormick, Malvevae and Boysza; Exhibits D3 and [d)

8. McCormick also made o comment a1 the Cetober 14 session that the districr
head alwiys necommodated the union by negotisting the thres contracts together but that
in the future it might not be willing to do so. (Testimony of Hansen) The union viewed
this as retaliation by causing it inconvenience and costing it more money. (Testimony of
Hanszen)

9. MeCormick viewed the August 13 offer of 19 as o “package deal” and
thought the union’s rejection of it made it moot so the district’s st offier {25%)
automatically went back into effect. McCommick did advise the onion on October 14 that
the district would still be willing to-agree 1o o 1% pay increase for all three of the
involved bargaining units, (Testimony of McCormick)

i0. Because it appeared at the Detober |4 bargnining session that the parties were
making no. progress, Hansen suggested thot the matter be mediated and MoCormick
agreed. Board of Personne] Appeals mediator Paul Melvin conducied mediation sessions
on December @ and 10, 1997, During thal time, the district returned to its offer of 194,
which the union aguin rejected. (Testimony of Hansen and MceCormick; Exhibits D5
through D) The union regquested birding wrbitration, The district refused arbitration bt
agreed to participate in o fact finding hearing. {Testimony of Hansen)

11. The union took a strike vote around mid-December. The membership
authorized o sirike bul did oot vote to strike at thot ime. The union never ayreed not 1o
strike and the contract, which kad expired, did not prohibit a stoke. (Testimony of
Honsen and Daklem)

I 2. Michnel Dahlem represented the union during the Metfinding session, which
occwrred on February 2, 1968, At the beginting of factfindling; the district’s offer stood
at 1% for all thres units and the ynion’s request stood at 1% plus additionn] kelidays (3
tor the bus dovers and 4 for the monitors) and an additonal £30.00 per month
contribution by the district loward health imsurancs premiums for the ployground
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monstors, At the conclusion of factfinding, the factfinder corcluded the union’s demands
were (oo high and asked i it could make another offer, The unton then proposed 2 .13
per hour wage increase for all three units plus £30.00 per month contribution toward the
playgroond manitors” inserance premiums, This represented $15.498.00 less than the
pravious umion demand. (Testimony of Dahlem)

13. Despite the signihcant redection in the unton’s demand, MeCormick weould
not agres fo the |atest propesal until he first presented it 1o the school board, which was
next scheduled 10 meet February 16, 1998, The factfinder suggested that be hold his
decigion until nfier the board meeting on the 16th which might zave money and time if
the board responded favorably. Both Dahlem and MeCormick agreed with that and
MeCommick finther agreed he would present the proposal to the board with a
recommendation that they consider further action, {Testimony of Dahlem, MeCormick,
Malvevac and Boyaea)

14, The union members in aftendance at the fact finding session did nod want 1o
wait until the regulasly scheduled board meeting 1o kove their latest proposal addressed.
They nsked McCormick if be would arranpge a special board meeting but he said he did
not think they would agree. A board member in attendancs, Jonn Hope, sugpasted that
the union contact school bonrd members to sse if they could get a special call meeting se|
up. Such a meeting would require that at lexst two board members agree to the meeting
and that at least four board members be 1n attendance. . Dahlem indicated Te thought that
might be a pood idea but he did ot instruct any union members 1o contact boord
members, (Testimony of Malvevac nad Boysza)

[53 The gvening of February 2, 1998, Malyevac called board members Mostis,
Jonn Cassicly and Rose Brock and Boysza called board members Rose Brock, Joe
Murphy and Drale Cargenter: They asked all the members contacted if they would be
willing 10 participats in  specigl call meeting and whether they would b willing 1o call
the mesting if the chairperson refused to do so. (Testimony of Malyevae and Boysza)
Malvevac and Boyvsza talked mostly in general ierms to the bonrd members, with the
exception of Murphy who was not recepiive, about such things as the dedication of the
employees and need for alternate funding sources. They asked if the board members had
any idens. They also mentoned offers made by the parties and asked that they support
the union's position. (Testtmony of Malyevac and Brock] MNeither Malyvevac nor Bovsza
attempled 10 negotinte with Brock, {Testimony of Brock) They did not attenspt o
negotiate with the other board members cither. {Testimony. of Malyvevac and Bovsza)

16, Alzo on February 2, 1998, Dahklem telephaned Robert Brovws, an attomey who
the destrict relics on for lepal advice but wiho was not invobved in the collective
bargaining negotimtions, Dehlem attempied to educate him about what bed transpized 1n
the course of negotiations, telling him about the amounts ard percentages thot had bezn
discussed, Brown thought Daklent should be talking to MoCommick instead, and
conferenced him into the conversation, Duning the course of their conversahon,
MeCarmick made a comment to Dahlem thit the bes dover services had besn contracted
oyt 10 the private seclor in other school districes. Dahlem perceived MeCormick's
comument as a threat that the bus dover positions may ke in jecpardy if the union sisl not
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accept the district’s otfer. (Testimony of Dahlem) Brown did not perceive MeCormick's
tomment as & threat that the bus deivers would be fired and their jobs contracted Gut,

{ Testimony of Brown) MeCormick could not act indspendent of the board 1o contract out
bus services, (Testimony of McCormick)

17. On February 3, 1998, McCormick faxed 10 the factfinder, with a copy lo
Diahlerm, o letter detailing the union's offers before and afier fact finding. His
calculntions showed that while the request for bus drivers and monitors declined by 9%
and 8%, respectively, the request for plavground monitors increased hy 1.35%. This
represented a net monelary increase for playground monitors of $671.00 and & decrepse
for the three units as a whole of 5135,498.00, (Exhibic 4150) Following his comparisans,
MeComick went on 10 write:

[t i5 ebvicus, from bath the percentoge increases and the total dollars, that
the ofter with regard 1o the Playground Monitors 18 regressive in notuse, This is 0
pattemn that has developed in the course of these negotiations. Based upon that
conclusion, it is my recommendation to the Board of Trustess that they take no
action on the offers made by ATL,

We have requested the help of a factfinder in this dizpute and 1 believe that
wie should allow that process to come 16 it obvious conclusion, with the
preparatian of your repart,. My recommendation is founded upon the regressive
ature of their offer,

Although the parties have waived your time limit to complete yor
recommendation, the distoct, in that they will not be voting on the offers extended
by AT, request that you complete your report as soon as your schedule allows,
It the report could be completed by the Board Meeting on February 16th, they
eontld give considerntion to the report af thet time.

(Exhipat 4151)

L&. AL rr time cluring the telephone conversation of Februnry 2, 1998, or
therenfier, did McCommick request that the union revise the playground monitors®
requested increase. (Testimony of MecCommick)

19. McCormick’s February 3, 1998 letter to the factfinder shocked Dahlem and
engered the union members. The board alzo failed to respoosd to their request for o
spectnl coll mesting. The wnion went an stake on February L1, {Testimony of Dahklem)
Then on February 18 the district obtmned o temporary restraining onder apainst the strike,
(Testmony of McCormick)

Z0, On February 11, 1998, Butte School District Superintendent Bob Milker mude
the following statement, which appeared on the evening news broadcast; “They wanna
witlk eut and hold these kids hostage. [ guess | kindn look of it as that's what it is and we
don’t deal with hostage peaple,” (Exhibit &) Then on February [5, 1998, the Montann
Stunelard min un editorinl written by School Board Chadrman, Joe Murphy, This anicle
stoted that " Butte School District bus drivers and monitors, compared (o bus drivers and
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moniters in other AA school districts as to salories and benefits, ase Mo, 17 amd thw all
other Butte school district employees received anly 1% wage and benefits increases while
the union was “striking for u 2 percent 1o 6 percent increase.” (Exhibit C)

21, Mfehiztion ngain started on February 18, 1998, The union made on oral offer
of ¥.13 per hour increase for the bug drivers, 08,14 per hour increase for the monitors &md
a %15 per hour merense for the playpround monitors with a £25.00 incrense in insuronce
premuium payments by the district, The district replied that the offer was regressive with
reapect 10 the bus drivers. The union then made a written offer of 5.1 5 for the bus
dnvers, $.14 for the monitors and withdrwal of all demands for insurance preriisms.
{Testimmony of Dahlem)

22, On February 19, McCormick tofd Melvin a 1,5%% inerease would be
accepiable but wanted it in wriling from the union. Melvin brougit back a written
proposal from the union for a 1.3% wage increase gnd MoCormick said the district would
agree provided that the money for the increnses could be tken from the entry level wapes
of new employees of the units, The union rejected that offer becouse taking the money
out of entry level wages was not acceptable to the membership, The mediation then
terminated without on agreement (Testimony of Dahlem and MeCommick; Exhibit 4152)

23, Om March 3, 998, the unjon and distnict met again, The union asked for
1.5% and the district countered with an offer of 1% plus .20 per hour. The union then
suggested that the money for the wage increases be taken out of the wages for substituges,
who were pot union members. The district thought the idea kad ment and wenl over the
figures that night. { Testimony of Dahlem, McCormick and Boysza)

24, On March 6, 1998, Melvin ogain acted ns mediator for the parties, He told the
union that if it dropped the demand for additional insurance premiums for the ployground
monitors things might go a little more smoothly. The union then asked for 1.5% and
dropped the demaond for the insurance premivma. After negatiating most of the day, the
district told Melvin that they would pay 1.5%¢ by lowering substitute wages with no
meney coming out of entry level wages for the unit's new employees, Melvin said he
thought they had a deal. He then ook the offer 1o the wnion, He retumed much Intez and
infirtmed the distoet that the union had rejected the offer and now asked fora 2%
increase. (Testimony of McCormick, Richardson and Boysza)

23. Representative Chilica come o the mediation on March 6 and demanded 1o
know why the district would not settle with the union. They explained to kim whot the
upson’s latest effer had been. Quilici then went to speak with the union. The union then
returned to their offer of 1.5%, The mediation concludled about 6:00 p.m. that day with a
settlement. (Testimony of Bichardson)

IV,  Discussion
Montang law prohibits unfair laber pructices in public sector employment. The

lawy dehines the failure o bargain collectively in good faith as an wnfair labor practice.
EEI0-10-305, 39-11-401, amd 19-31-403, MC A,
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I'he Board of Persannel Appeals appliss the totality of canduct standard when
deciding whether a party hos fniled to bargain in goad faith, APEL v Ciny of Grear Fails,
ULF #19-83 (1986); MEA v Leowred Schoo! District, ULP #40-93 (1995),

. The ULP claims against the union

The district asserted unfair labor practice clums against the union on five
prounds: The first three cliims were that the union bargained regressively and unfairly
an three particular dates (October 14, 1997, February 2, 1998 and February 19, 1998),
The fourth claim was that when the union struck without waiting for the fact-finding
report il engaged in an unfair labor practice. The fifth claim was that the union attempled
10 bargain with individual members of the board of trustees, hy-passing the district’s
reprEsentive,

The diswrict failed to prove thal the union agreed, on Augest 13, 1997, 10a 1%
witge increase for all three bargnining units. Consequently, the district cannot grove thal
the union engaged in an unfair labor practice on October 14, 1997, by reneging on a non-
exigtent agreement. The first claim of & union wnfnir lnbar practice fails on that basis.

On February 2, 1998, the union offered o packoge propoesal for all thres
bargaining units that reduced the overall cost to the distriet by approximately $13.000.00.
Flowever, the cost to the district of the proposal for the playground monitors increased by
67100 Under the circumstances, including the union's subsequent offers thnt
eliminmted the regressive feature, the district has failed (o prove bod faith. The second
claim of a union unfair [abor practice fails

The district failed to prove that the union engaged in any regressive bargnining on
February 19, 1998 The dav before, the union had modes an offer that the distriet
eonsidersd regressive regarding the bus drivers. The union withdrew that offer after the
distriet colled it regressive, This conduct on Februairy E8, 1998, was regressive, but was
eeredied dumng the same day of bargnining. The district did not prove any bad faith
bargaining. Subsequently, on March &, 1998, the union &id engage in regressive
bargaining, by suddenly demanding a 2% wupe increase after the district had aceepled a
union offer for a 1.5% increase. The district specifically referenced the February 18
exchange of offers and accusations in its contentions, in the amended prehearing osder,
The distnet did not reference the March 6 regressive offer in (13 contentions, but the
unien did have sufficient notice of this clim, as part of the alleged pattern of regressive
nod illegal bargnining. Foard of Trusrees v. Sate ex rel Bd Pers. App, 185 Monl, 104,
108, 604 P.2d 778 {1979, Again, cooler hewds prevailed, ns they had on February 18,
and the union reconsidersd and accepled the 1.5% wage increase it had previowsly
offered and then rejecied. Thus, although the unon might have been guilty of bad faith
bargaining had it continued (o insigt upon the regressive 2% increase, it remedied the
problem by abandoning the pesition. The disirict has sustained its thicd clapn of
regressive bargaining ol & o2 miniards level that does not nse to an unfair [nbor practice,
viewsd pursuant e the totality of conduct standard.
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The union struck after the distriet reneged on its sgreements during the fact-
finding. Whether or not the district was cosrect in claiming that the union's regressive
bargnining ebviated any district obligation to stand by its sgreements, the district has
offered neither factual wor legal support for its claim that striking withowt waiting for the
fact-Minding was un unfair labor practice. Quoting tanguage from a TRO tht (as fac as
this record reveals) the district may have oblained ex parfe falls far short of establishing
that the strike was wrongful, Under these circumstanees, the fowrth ¢laim of & union
unfiair labor practice fails,

The district failed w prove that the union nitempted to bargoin with individual
trustees. At the suggestion of a member of the board of trustess, union members
contacted board members about a call meeting, and did not attempt 1o negotinie with the
board members, Although the district representative was understandably upset that union
members were tulking to board members, union members did not attempt to bargain
directly with board members. Under these facis, the fifth cloim of & union unfair labar
practice fuils.

Ii. The ULP cluims against the district

The union asserted unfaic labor practice cloims against the district on four
srounds, The first claim was that the district made false representations about its
agresments with other collective bargaining units. The second claim was that the distrect
engaged in bad futh when it reneged onits agresment 1o respond to the umion's bast offer
tefore fnct-finding.  The third cloim was that the district engaged in an unfuir [abor
practice when it refused o consider the union®s “regressive™ offer before the fact-finder,
The fowrth clarm was that the distict made coercive statements both ahout contrcting
out bus driver services and about the atriking wnits.

The unjon faled to prove that the distnct's statements about 1% increases for the
other seven bargaining units were false. Those statemests were inse, although perhops
not complete {omitiing any reference o starting wige 1% increases that could result in
greater increases due 1o slep, lane and longevity factors). Similarly, the union did ot
prove the falsity of allegniions the three bargaining units were more highly paid than
comparable employees in other AA school distrets. The vnion disd not prove that the
district engaged in an unlair labor practice based either upon actual misrepresentation or
upon incomplete represeniation motivated by bad faich, The Girst elaim of o district unfair
labor pracrice fails on thet basis:

The district’s decision not to respond to the union's last offer before fact-fnding
was purportedly triggered by the miniscule regressive playground monitor offer, within
the context of the massive decrease in overall expense for the district in the entice
package proposal. Technically this was a regressive offer, and il came at a ime when
uniogn members had approached the distriet beard members to call a specinl board
meeting to consider the offer. Under the circumstances, even though the union’s
subsequent offers eliminated the repressive feature and the approach of the board
members was proper, the undon las faled to prove bad faith 1o the distoet’s decision not
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to respond i the union's lost offer before fact-finding.  The second claim of a &sirict
unfair labor practice fails.

The disirict’s refusal to respond to that offer at all, based upon the playeround
monitor offer, wiggered the sirike, Two weeks Inter, the parties were bargaining agnin,
after & TR ended the strike. The union has failed 1o prove that the district had any
obligation to respond 10 an offer thal was technically regressive. There 15 also no
evidence that the district at nny time was unwilling to settle for McCarmick’s maxiniem
imitiad authority (the 1% wage increase), The union did not prove any bad fuith refisat o
bargain. The third cliuim of o district unfair labor practice fails

The district did moke comments (in negotintions) about contracting out the bus
drivers” services. Still, the union did not prove that Jack MeCosmick macde these
commmenls in the context of threatening the union's members as opposed to discussing the
stntus of bus driverss in ether comparable districts that contracted such services, The
recond falls short of demenstrating retaliatory threats veiled in comments abowt
contracting services. More troubling nre comments about “hostage-tnkers™ mode to the
press, |hese comments were, on their face, ¢oercive under the articulated standards of
the Board. Teamsters Local No. 53 v. Gallatin County Commissioners, ULP No. 25-77.
However, these heated comments, standing alone, do not demonstrate a concerted effar,
over time, to interfere with the employees’ right to engage in concerted activities. While
trouhling, the comments do not rise to an unfair labor practice in these circurnstances,
Thus the fourth claim of a district unfiir lobor practice Fails;

The parties bargained aggressively. Both sides pushed the envelope, in effors to
obfain a more favorable settlement. Nevertheless, neither side crossed the line into unfuir
practice, [ndeed, both sides engaged in the rather commen tactic of accusing the other of
unfair labor practices as a means of radsing the ante for further negetiations. Under the
facts of this case, viewang the entire dispute pursuant to the totality of sircumsiances
stundard, neither side is entitled 1o relief

V. Conelusions of Law

. The Department of Labor and Incdustry has jurisdiction to issue a proposed
degision for Board of Personnel Appeals adoption. §39-3 1406, MCA: 24.26.682 ARM.

2, Neither complaiming party met its respective burden of proving its adversary
breached any statutory duty to bargein collectively in good faith . There(ore, neithes
party conymifted an unfair lebor practcs,

3, Neither party is entitled to a Board of Personnel Appeals cense and desist
arder or other relisf.
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VI, Proposed Order
Unfair Labor Practice Complaint Nos, 26-98 and 27-98, Amalgamated Transit

Union, Local WNo. 381, AFL-CIO and Board of Trustees, Butte School District Ma. 1 and
Jock MeCommick, are dismissed as pot proved,

el Apnl 20, 19045

Jusries T Ketl! Hearing Officer
Moniana Department of Labor and Industry

Notice of Aggrieved Parties’ Rights

Exceptions to these Findings of Fact, Conclosions of Law and Recommended
Order may be filed pursuant to AR, 24.26.215 within 20 davs after the day the
decision of the hearing officer is mailed, as set forth in the certificate of service
below. ITnp exceptions are timely filed, this Recommended Order shall become the
Final Order of the Board of Persanoel Appeals, §39-31406{6) MCA. Notice af
Exceptions must be in writing, setting forth with specificity the errors asserted in
the proposed decision and the issues raised by the exceptions, and shall be mailed to:

Baard of Personnel Appeals,

Department of Labor and Industry
P.0), Box 1728

Helenn, MT 59624-1724,
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